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DETAILED ACTION 

Response to Arguments 

1 . Applicant's arguments filed 1/8/2009 have been fully considered but they are not 
persuasive and are moot in view of the new ground(s) of rejection. 

Regarding claim 6, Applicant asserts that Lemmons does not perform an 
additional check if a channel is available for replacement. Examiner respectfully 
disagrees. Lemmons discloses 010033) that the receiver transmits channel list data of 
currently viewed and non-viewed channels. At step 606, first check is performed to see 
if there is any channel which is not currently viewed/broadcasted based on the data 
received from the receiver. If it's determined that the channel is not being viewed, then 
at step 608, second check is performed to see if the data channel is being used for the 
non-viewed channel. Basically second check determines if the non-viewed channel is 
available for replacement as represented in Fig. 6. The rejection is maintained. 

Regarding claim 12, Applicant alleges that Lemmons does not disclose a 
program is replaced even if at least one user selects the program. Examiner 
respectfully disagrees. Lemmons discloses fl[0009, 1T001 1 , and claim 1 ) that program is 
being replaced based on at least one receiver of the plurality of receivers that identifies 
non-viewed channel. 

With regard to the dependent claims, the respective rejection is maintained as 
Applicant has only argued that the secondary reference does not cure the deficiencies 
of Lemmons, nevertheless it is the Examiner's contention that Lemmons does not 
contain any deficiencies. Claims were rejected based on the reference as a whole and 
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not just the particular paragraphs/columns sighted by the Examiner. See the new 
rejection below. 

Claim Rejections - 35 USC § 102 

2. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

3. Claims 6 and 12 are rejected under 35 U.S.C. 102(b) as being anticipated by US 
PG Pub 2002/0059626 to Lemmons (hereafter referenced as Lemmons). 

Regarding claim 6, "a method for use in an upstream endpoint of a video 
distribution system" reads on the method of optimizing utilization of available 
bandwidth in the cable network 0J0003) disclosed by Lemmons and represented 
in Fig. 1 . 

As to "the method comprising: receiving tuning data from at-least-one 
endpoint of the video distribution system, the tuning data representing 
programming that is currently being viewed at the at-least-one endpoint" 
Lemmons discloses 010031 and claim 10) that the receiver transmits a message, 
which indicates that viewer has selected a channel to be viewed and the device 
is turned on/off, to the head-end as represented in Figs 1 and 3. 

As to "adjusting programming to replace content as a function of the 
received tuning data" Lemmons discloses (110032) that an algorithm for 
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reassigning channels reassign channels that are not being viewed as 
represented in Fig. 5. 

As to "wherein the adjusting step includes the steps of determining from 
the received tuning data at-least-one program that is not being viewed" Lemmons 
discloses (U0032) that based on the list of viewed channels checked, device 
determines the channels that are not being viewed as represented in Fig. 5 
(element 508). 

As to "checking if the at-least-one program that is not being viewed is 
available for replacement before performing the replacing step" Lemmons 
discloses fl[0034 and 1f0036) that the algorithm checks if the non-viewed channel 
is available and not being used by data services before replacing with full data 
program transmission as represented in Fig. 8. Lemmons further discloses 
(110033) that the receiver transmits channel list data of currently viewed and non- 
viewed channels. At step 606, first check is performed to see if there is any 
channel which is not currently viewed/broadcasted based on the data received 
from the receiver. If it's determined that the channel is not being viewed, then at 
step 608, second check is performed to see if the data channel is being used for 
the non-viewed channel. Basically second check determines if the non-viewed 
channel is available for replacement as represented in Fig. 6. 

As to "if the at-least-one program that is not being viewed is available for 
replacement, replacing the at-least-one program that is not being viewed with 
another program" Lemmons discloses (1J0032) that the non-viewed channel 
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frequency is assigned with the data service by allocating packets in an MPEG 
stream to data services. 



Regarding claim 12, "a method for providing a video broadcast service to 
a number of users" reads on the method of optimizing utilization of available 
bandwidth in the cable network (U0003) disclosed by Lemmons and represented 
in Fig. 1 . 

As to "method comprising: identifying at least one program channel as a 
replaceable program channel" Lemmons discloses (1J0032) that based on the list 
of viewed channels checked, device determines the channels that are not being 
viewed or replaceable as represented in Fig. 5 (element 508). 

As to "providing the replaceable program channel to the number of users, 
wherein the replaceable program channel may at times be replaced by content 
from another program channel as a function of the number of users that select 
the replaceable program channel" Lemmons discloses (U0032) that based on the 
number of viewers that selects non-viewed channels, system will re-assigned 
those frequencies with data services by allocating packets in an MPEG stream to 
data services. 

As to "wherein the number of users that select the replaceable program 
channel is greater than zero" Lemmons discloses (U0009, 1J001 1 , and claim 1 ) 
that the program is being replaced based on at least one receiver of the plurality 
of receivers that identifies non-viewed channel. 
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Claim Rejections - 35 USC § 103 

4. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

5. Claims 14 and 16-18 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Lemmons in view of US Patent 7,363,643 to Drake (hereafter referenced as 
Drake). 

Regarding claim 14, 'apparatus for use in an upstream distribution point of 
a multi-media communications system" reads on the system of optimizing 
utilization available bandwidth in the cable network (U0003) disclosed by 
Lemmons and represented in Fig. 1 . 

As to "the apparatus comprising: a receiver for receiving tuning data from 
at least one downstream endpoint of the multi-media communications system" 
Lemmons discloses (1J0031 and claim 10) that the receiver transmits a message, 
which indicates that viewer has selected a channel to be viewed; when the 
device is turned on/off, to the head-end as represented in Figs 1 and 3. 

As to "a processor operative on the received tuning data for replacing 
content of a program channel that is not being viewed with new content" 
Lemmons discloses 010032) that an algorithm for reassigning channels reassign 
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channels that are not being viewed as represented in Fig. 3 (element 308) and 
Fig. 5. 

As to "a memory for storing a replaceable program channel list comprising 
a list of program channels and a respective current selection status, wherein the 
processor updates the current selection status in accordance with the received 
tuning data" Lemmons discloses (fl0028 and TJ0032) that the memory unit stores 
instruction for processing unit, channel look-up table for selected channels, menu 
information for channels and other information as represented in Fig. 3 (element 
314). As to "wherein the list of program channels indicates for each program 
channel if the program channel is replaceable" Lemmons discloses (H0033) that 
the receiver transmits channel list data of currently viewed and non-viewed 
channels. At step 606, first check is performed to see if there is any channel 
which is not currently viewed/broadcasted based on the data received from the 
receiver. If it's determined that the channel is not being viewed, then at step 608, 
second check is performed to see if the data channel is being used for the non- 
viewed channel. Basically second check determines if the non-viewed channel is 
available for replacement as represented in Fig. 6. 

As to "IGMP signaling includes a packet comprising downstream 
frequency information and packet identifier information representing the 
programming that is currently being viewed" Lemmons discloses 010029) the 
representation of programming with downstream frequency information and 
packet identifier information as represented in Fig. 2. 
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Lemmons meets all the limitations of the claim except "wherein the tuning 
data is received via a modified form of IGMP (Internet Group Management 
Protocol) signaling." However, Drake discloses (col.4, lines 37-55) that the STB 
receives event information data using IGMP signals. Therefore, it would have 
been obvious to one of the ordinary skills in the art at the time of the invention to 
modify Lemmons invention by using IGMP signals to transmit downstream 
frequency data and packet identifier as taught by Drake in order to receive traffic 
for a specific group of frequency/channels and allow more efficient use of 
resources. 

Regarding claim 16, "the apparatus wherein the processor checks the 
current selection status of the replaceable program channel list to determine if a 
program channel is not being viewed" Lemmons discloses (U0032) that if the 
channel is found that is not being viewed, then the data service is assigned to the 
non-viewed channel as represented in Fig. 5 (element 508). 

Regarding claim 17, "the apparatus wherein the upstream distribution 
point is a cable head-end" Lemmons discloses (U0024) that the system includes 
head-end as represented in Fig. 1 (element 102). 

Regarding claim 18, "the apparatus wherein the multi-media 
communications system is a cable broadcast system" Lemmons discloses 
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(110025) that the head-end system uses cable television broadcast network as 
represented in Fig. 1 . 

Conclusion 

6. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to PINKAL CHOKSHI whose telephone number is (571) 
270-3317. The examiner can normally be reached on Monday-Friday 8 - 5 pm (Alt. 
Friday off). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Brian Pendleton can be reached on 571-272-7527. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Pinkal Chokshi/ 
Examiner, Art Unit 2425 

/Brian T. Pendleton/ 

Supervisory Patent Examiner, Art Unit 2425 



